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Shifting and Rebalancing the Roles of the Program 
Integrity Triad 


Introduction 


The American higher education system is among the most vaunted in the world. 
It provides some of the greatest opportunity and access to postsecondary 
education and boasts some of the globe’s most prestigious universities.” 


But the U.S. also hosts thousands of poor- and under-performing colleges, where 
millions of students are paying—and often borrowing—a lot. Unfortunately, most 
students do not know that schools are underperforming until it is too late. The 
higher education industry has coasted on the reputation of our nation’s most 
prestigious schools. And while students who find themselves in debt with no 
degree or a dead-end credential may blame themselves, the truth is that the 
current system is largely to blame. 


Nationally, only about 42 percent of students complete a four-year degree in four 
years—with rates that are much lower for Black (22 percent) and Hispanic (33 
percent) students—and fewer than one in three complete a certificate or 
associate degree within one-and-a-half times the length of time it should take 
them.” At hundreds of colleges, alumni who attended school using federal aid 
leave with typical earnings of less than $25,000, with many well below the 
average earnings of a worker with only a high school diploma.’ And over a million 
borrowers each year fall behind and default on their loans for the first time.* 
Students who enroll in college may actually leave school worse off than they were 
before they started, often with debt and no degree or with a low-value credential 
that carries little value in the labor market.’ And in recent years, tens of 
thousands of students have seen their colleges close in the blink of an eye, with 
no warning and few options.° 


Given these mediocre outcomes for millions of postsecondary students each 
year, it is reasonable to ask: Who is supposed to be protecting students and 
taxpayers? 


In such a diffuse, varied system, gatekeeping responsibilities are not simple. So 
Congress cobbled together a “program integrity triad” to share the 
responsibilities, pulling in existing entities—designed in a different time and for 
different purposes—to fill that role as it expanded federal dollars to more colleges 
(see Figure 1). In general, accrediting agencies are approved by the Education 
Department to bear responsibility for the academic quality of the colleges they 
accredit; the states are tasked with consumer protection; and the federal 
government, via the U.S. Department of Education, certifies institutions to be 
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eligible for taxpayer-financed financial aid and oversees their administration of 
those funds. The Department also decides which accreditors meet federal 
standards. This system has scarcely evolved to address massive increases in the 
federal investment in higher education; huge increases in the number of Pell 
Grant recipients and student loan borrowers; and the development of new 
institutions, education providers, and delivery models entering the system. 


Too often, the system of shared accountability devolves into a game of hot 
potato, with no one member of the triad willing to take serious action against an 
institution of higher education that falls short until other members of the triad 
have stepped up. With potentially severe consequences for a college—and its 
students—each member of the triad has a tendency to wait several beats too long 
before enforcing any severe action against a college, often no matter how poor 
the institution. And each piece of the triad is guilty of seeing institutions, not 
students and taxpayers, as the client. This imbues regulatory capture, in which 
regulators feel beholden to the interests of the industry they regulate, at every 
level of oversight. 


Figure 1: Program Integrity Triad 


State Authorization Accrediting Agency Approval 
(Consumer protection) (Academic quality) 


U.S. Department of Education Certification 
(Title IV eligibility; 
must first have authorization and accreditation) 


This problem is not a recent development. In the culminating report of a series of 
hearings by Senator Sam Nunn (D-GA) ahead of the 1992 reauthorization of the 
Higher Education Act, the Subcommittee found that the triad “provides little or 
no assurance that schools are educating students efficiently and effectively.”” The 
report also found that “the Department of Education had all but abdicated its 
responsibility to the students it is supposed to service and the taxpayers whose 
interests it is charged with protecting.” A later investigation led by Senator Tom 
Harkin (D-IA) confirmed the problems had continued, and even grown, 
especially in the for-profit sector, noting that “the ability of regulators to protect 
students, ensure academic quality, and safeguard State and Federal taxpayer 
dollars has been strained.”? 
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“Not It:” The Triad and Charlotte School of Law 


An example helps to illustrate both the promise and the inherent tension of the 
program integrity triad. Charlotte School of Law (CSL) was founded in North 
Carolina in 2004, financed by a private equity firm and accredited by the 
American Bar Association in 2008. By 2016, the school enrolled some 700 
students, offering high-priced law degrees that students could borrow for into the 
six figures from the U.S. Department of Education.”° 


But the degree was often not worth the cost for students. For graduates who took 
the bar exam for the first time in February 2016, barely one in three passed. At a 
faculty meeting, an assistant dean of the school said its bar pass rate would have 
been even worse if not for a scheme the school employed to pay students not to 
take the bar exam at all."* Despite the accreditor taking note of declining student 
outcomes and other missed standards in January 2015 following a comprehensive 
review, the school remained accredited and continued to enroll students. 


After two more years of non-compliance with accreditor standards and 
disturbingly bad outcomes for most students at the school, the Department 
finally took a rare action. In December 2016, the Education Department notified 
Charlotte School of Law it would not be recertified to participate in the federal 
student loan program based on its inability to meet the ABA’s standards. 


The school asked that it be granted access to loans for at least another semester, 
setting up an institutional loan program to load students up with private loans in 
the interim. While the Department originally declined, the incoming Trump 
administration sent the school back some of the taxpayer-backed loan dollars 
after it had limped along on private loans for a few months. But despite modest 
sanctions from the accreditor and the Department’s complicated history with the 
school, it remained open. 


Finally, in June 2017 (fully 18 months after the Department took action), the 
North Carolina state authorizer (the UNC Board of Governors) voted to place a 
long list of conditions on Charlotte School of Law’s license to operate in the state 
—requiring, among other things, approval from the accreditor (the ABA) and 
from the Education Department. The school missed the deadline for those 
approvals, rendering it automatically unauthorized to operate in North Carolina. 
Still, the school continued to tell students it would meet the requirements, and 
confusion reigned for nearly a week, before UNC clarified to the public that 
Charlotte School of Law had lost its authority to operate, effectively shutting it 
down. 


The triad is supposed to ensure that multiple entities are keeping a close eye on 
colleges. But with Charlotte School of Law, this system became more of a 
“Bermuda triad,” with the mysterious disappearance of rigorous oversight of 
colleges that are known by all actors to be problems. While the entities in the 
triad should respect the decisions of other regulators in the system, in this case 
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they saw a problematic institution and each pointed fingers, allowing other 
members of the triad to substitute for their own responsibilities. That Charlotte 
School of Law was able to continue teaching students for so long after problems 
were spotted and the institution failed to improve—and that it came so close to 
being permitted back into the federal financial aid system even after severe 
actions were taken—is deeply concerning. 


Shifting and Rebalancing the Roles of the Triad 


If Congress were designing a quality assurance system from scratch—one that 
recognized the huge and growing role that the federal government plays in higher 
education, the decreasing relative state investment, the changes in the types of 
students and the schools they go to, and the increased cost and risk of higher 
education when it is financed with student debt—it would undoubtedly be 
designed differently to avoid the kind of finger-pointing common among the 
triad. 


"Oversight of colleges has fallen short, at the 
expense of millions of students." 


But change is desperately needed. Oversight of colleges has fallen short, at the 
expense of millions of students. And the last 18 months have shown the U.S. 
Department of Education further back-tracking on what few protections do exist 
in the program integrity triad.’* Taken individually, any one of the Department’s 
current efforts to minimize responsibilities of states, accreditors, and the federal 
government might further weaken a leg of the program integrity triad. Taken 
together, the entire system will come crashing to the ground. 


— SUMMARY OF RECOMMENDATIONS 
Accreditors 


e Restore minimal oversight of accreditors through federal rules 
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Hold accreditors accountable for fulfilling their responsibilities 


° Set reasonable time frames for improvement and require 
accreditors to take action when they expire 


e Give accreditors enhanced tools for accountability 


e Make student outcomes central to what accreditors do and hold them 
to those standards 


e Ensure accreditors are student-focused in their policies and actions 
° Create more independence within accrediting bodies 
° Increase transparency of accreditation documents 
° Promote risk-based reviews of institutions and of accreditors 

States 

e Require states to do more than rubber stamp colleges 
° Shift some responsibilities from accreditors to states 

e Strengthen states’ roles in protecting consumers of higher education 
° Collect and refer complaints as appropriate 
° Subject online colleges to rigorous oversight 

e Help states to triage the challenges in their states 


° Provide data feedback reports to states on the outcomes of 
their institutions 


° Provide coordinating grants to states to align oversight across 
federal programs 


U.S. Department of Education 


e Reform the structure of Federal Student Aid to promote heightened 
oversight 


e Increase risk-based reviews of colleges 
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Improve financial monitoring of private colleges 
e Prevent colleges from dragging out closure at taxpayers’ expense 
e Strengthen outcomes-based accountability 


e Establish—and use— interim sanctions short of total loss of taxpayer 
financing 


e Protect students from abusive recruiting practices 


e Strengthen interactions among the members of the triad 
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Accreditors 


While all members of the triad have seen their roles and scope change 
dramatically since their inception, accreditors may have claim to the most 
substantial shift. What started in the 1800s as a voluntary system of institutional 
peer review became a high-stakes role as the gatekeeper to significant federal 
dollars. Despite putting federal money on the line, beginning in the 1950s with 
the second GI Bill, the federal government did not want primary responsibility 
for the gatekeeping function, and instead deferred to accreditors.' In 1965, the 
scope and stakes of accreditors’ roles changed tremendously with the advent and 
growth of programs under the Higher Education Act. Today, accreditors are 
gatekeepers to more than $120 billion in federal dollars annually, most of which 
is borrowed by—and must be repaid by—students. 


This is a tremendous responsibility for a largely volunteer labor force that is 
interested in institutional improvement and inclined against institutional 
sanctioning, particularly since the agencies’ revenue and board membership 
come from the very institutions they accredit. And yet, the accreditors’ stamp of 
approval provides the public, and even policymakers, with the (sometimes false) 
perception that the institution is a quality one. Their stamp also opens the spigot 
to allow billions and billions of federal dollars to flow, including to schools that 
have failed students badly and sometimes at tremendous scale. 


These problems with accreditors and our cobbled-together quality assurance 
system are well documented. The Organisation for Economic Co-operation and 
Development (OECD) published a book in 2013 that identified the lack of quality 
as one of the top issues plaguing the American postsecondary education system. 
The usually restrained OECD rang alarm bells, warning that the current system 
linking federal financial aid eligibility to the existing quality assurance system 
was “unsustainable.” The OECD continued, “the postsecondary quality 
assurance system is weak and inconsistent, [and] places too great reliance on 
institutional accreditation arrangements... The blend of this system with 
increasing tuition fees, constrained public budgets and broader economic 
distress creates a dangerous mix with financial risks both for individuals and 


lending bodies, including the federal government.””» 


newamerica.org/education-policy/reports/bermuda-triad/ 


11 


"The usually restrained OECD rang alarm bells, 
warning that the current system linking federal 
financial aid eligibility to the existing quality 
assurance system was “unsustainable.” 


In short, accreditation is not working as it needs to—not for students who borrow 
to attend accredited schools they believe will serve them well, and not for 
taxpayers, whose dollars are used to prop up schools that are not working. 


The Spellings Commission 


This realization is nothing new. The most significant recent iteration of 
attempting to name and solve the problems with accreditation began back in 
2005, when Secretary Margaret Spellings announced the formation of the 
Commission on the Future of Higher Education. This group was not just 
ambitious in name, but also in the scope of issues it sought to tackle: access, 
affordability, quality, accountability, and innovation. Not surprisingly, given their 
gatekeeping role to billions of dollars, accreditors found themselves in the 
crosshairs. 


The commission’s final report stated that accreditation had "significant 
shortcomings" and needed a "transformation.""® The commission’s report found, 
among other things, that accreditors focused too much on inputs and not enough 
on outcomes; that they did not have standards that allowed for comparison 
across colleges; that they did not report measurable progress; and that their 
processes were not open or transparent. And the commission did not just identify 
the problems; it called for action to resolve them. With Secretary Spellings in a 
position to do just that, she began the process of initiating a rulemaking to help 
make the commission’s vision a reality. 


But nothing upsets the higher education sector more than the federal 
government looking at issues of quality and asking for accountability. The 
reaction from accreditors and schools was swift and strong. The dreaded 
“slippery slope” and the horrors to which it could lead were invoked. Judith 
Eaton, the president of the country’s largest institutional higher education 
membership organization, the Council for Higher Education Accreditation 
(CHEA), warned that "we could end up with national standards and federally set 
levels of expectations.”’” She warned that ’those efforts would convert the 
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accreditation process "from a collegial activity to a regulatory one,” highlighting 
the fact that—despite being legally tasked as the gatekeepers to federal money— 
accreditors do not see themselves as regulators."® Accreditors and schools started 
pounding the pavement in the marbled halls of Congress to stop the regulations, 
and Congress obliged. 


Senator Lamar Alexander, then-ranking member of the Senate education 
committee, warned Secretary Spellings in a 2007 floor speech that, if she were to 
move forward with her plan to publish a final rule on accreditation before 
Congress acted, he would author an amendment prohibiting her from doing so.’ 
Shortly after, a bipartisan group of 18 of the 21 education committee members 
wrote a letter asking her to refrain from regulating until after Congress passed 
the Higher Education Act reauthorization.”° The House got in on the action, too, 
by putting language in its draft spending bill to prevent the Secretary from using 
any of those funds to enact the regulations.” 


Secretary Spellings got the message, and did not finalize the regulations. But 
when Congress finally did pass the legislation, in the form of the Higher 
Education and Opportunity Act of 2008, it did little to strengthen requirements 
for accreditors, or for the standards they apply to the institutions they approve. 
Instead, it took a fairly dramatic step to weaken federal oversight of accreditors 
by banning the Education Department from specifying how accreditors look at 
student achievement in their standards.” 


Accreditors and Student Outcomes Today 


Since 2008, the situation has deteriorated. In 2014, Corinthian Colleges 
collapsed despite being in good standing with the Accrediting Council for 
Independent Colleges and Schools (ACICS). A few years after that, ITT Tech 
followed suit, and then Education Corporation of America and its 70 campuses.” 
Both ECA and ITT Tech were also accredited by ACICS, an accreditor that had 
become notorious for approving bottom-of-the-barrel schools, willing to extend 
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its approval easily and to look the other way when schools fell short.” In the case 
of these three schools alone, around 75,000 students were affected by the 
immediate closures. 


In 2016, the Education Department conducted a regular review of ACICS, and 
career staff turned up dozens of areas of noncompliance, including evidence 
from those failed colleges. Based largely on those findings, NACIQI, an 
independent advisory body to the Department, recommended the Department 
withdraw the agency’s recognition. Remarkably, it did. The agency appealed the 
decision to the secretary in the waning days of the Obama administration, but the 
secretary reaffirmed the decision to withdraw recognition. This would have been 
a death knell to the poor-performing accreditor, so it bought time with a court 
fight, which paid off when President Trump came into office shortly after. 
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Political appointees at the Department, citing the lawsuit, reversed the original 
decision.” ACICS is back in full status as a gatekeeper today, albeit a shell of its 
former self, having lost dozens of colleges to other accreditors or to the 
catastrophic closures it failed to anticipate.”® 


But while ACICS had an unusual concentration of poor-quality institutions under 
its purview, the problems extend beyond ACICS. A chain of schools that included 
the Art Institutes and Argosy University, among other brands—accredited by 
agencies that included ACICS, the Higher Learning Commission (HLC), the 
Southern Association of Colleges and Schools Commission on Colleges 
(SACSCOC), and the Western Association of Schools and Colleges (WSCUC)— 
nearly closed before being sold to a religious nonprofit called the Dream Center 
that had no experience or expertise in education. After sinking money into the 
schools for around two years, Dream Center executives ultimately filed for 
receivership and most campuses are now closed. But not before millions in 
federal aid went missing and students reported experiencing eviction and 
homelessness after the school apparently stole their federal aid dollars. 


The circumstances around ACICS, as well as a burgeoning public debate on 
college closures and the efficacy of accreditors, reopened concerns about the 
failures of accreditors. In 2017, the Government Accountability Office stated that 
the majority of its round-table experts, including accreditors and other 
stakeholders, agreed that “inadequate accreditors’ standards are a challenge for 
overseeing academic quality and that accreditors lack effective oversight 
practices for academic quality.””” The same year, the Department’s own 
inspector general found that the Department “does not have adequate controls” 
over the decision to recognize accreditors, and that the Department’s oversight 
of accreditors once they’re recognized “is not adequate to ensure agencies 
consistently and effectively carry out their responsibilities.””* 


And it is about to get worse. Despite catastrophic and public failures that cost 
students years of their lives and billions of federal dollars, and repeated external 
findings that the accreditation leg of the triad is incredibly weak, U.S. Secretary of 
Education Betsy DeVos has recently sought to weaken, rather than strengthen, 
accreditation. A new rule, currently in the works, will vastly reduce the already- 
low expectations the Department has for its accreditors and its own oversight, 
and ensure that poor-quality colleges can continue to advertise themselves as 
accredited—and receive federal dollars—for years longer than they can today. 
The rules represent an even more significant back-tracking in accountability for 
accrediting agencies than the ban added during the Higher Education Act 
reauthorization in 2008 did, and all without Congressional input. 
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Recommendations for Strengthening Accreditation 


Despite widespread agreement that accreditation is not functioning as an 
effective gatekeeper to billions of dollars, there is less agreement about how to fix 
it. Senator Lamar Alexander (R-TN), chair of the powerful Senate HELP 
Committee, said at his 2015 accreditation hearing, “it’s important to find a way to 
make accreditation work better. I have had a hard time thinking of another way 
to do this....If the accreditors don’t do it, I can assure you the Congress can’t. And 
the Department of Education I don’t believe has the capacity or the know-how.” 
The game of hot potato continues. 


Without change, accreditors will continue to fall short of our expectations and 
pay no consequence. The following recommendations, while not a full-scale re- 
envisioning, would help prevent future failures, ensure that accreditors are a 
strong part of the triad, and protect millions of students. 


- Restore minimal oversight of accreditors through federal rules. 
Admittedly, requirements on accreditors have long been fairly lax. But a 
regulatory effort launched by the Trump administration in 2018 greatly 
weakened the requirements accreditors must place on the colleges they 
approve, as well as the Department’s own expectations for accreditors. 
Taken individually, the proposed changes will result in less oversight and 
provide a license for poor-quality colleges to flourish. Cumulatively, the 
changes are much more severe—likely to mean accreditors have neither 
the ability nor the inclination to ensure the quality of the institutions they 
approve, and that the Department has virtually no ability to police which 
accreditors are permitted to serve as gatekeepers to billions in federal 
dollars.’? Policymakers—at the Department and in Congress—must 
strengthen accreditation requirements by restoring strong federal rules 
before the triad collapses entirely. 


c Hold accreditors accountable for fulfilling their 
responsibilities. Accreditors have been designated by policy 
experts and media as “watchdogs that rarely bite.”?° The 
Government Accountability Office found that agencies sanctioned 
only about 8 percent of schools, and withdrew accreditation for 
only about 1 percent of accredited schools, despite there being 
more than 1,500 accredited colleges with graduation rates below 
40 percent.*” Yet with millions of students dropping out of college 
every year, often indebted despite not holding a degree; a million 
borrowers defaulting for the first time on their loans each year; and 
little progress made to improve students’ outcomes over the years, 
it is clear that accreditors have fallen short of their responsibilities. 
3° Some institutions are even able to obtain accreditation by 
shopping for the agency with the lowest standards; nowhere was 
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this more obvious than with the Accrediting Council for 
Independent Colleges and Schools (ACICS). When ACICS- 
approved schools had to seek alternative accreditation after the 
agency (temporarily) lost its gatekeeper status, 111 schools were 
able to receive accreditation from another agency within 18 
months, but fully 85 could not, and another 61 closed completely 
prior to the deadline.* If standards for accreditors are not raised, 
very poor-quality institutions will persist. 


fe} 


Set reasonable time frames for improvement and require 
accreditors to take action when they expire. One 
straightforward improvement would be to require action when an 
institution has dragged the process out too long. Currently, federal 
rules require accreditors to pull their approval after an action for 
non-compliance (like probation) within a maximum of two years 
for a four-year college. In the 2018-19 rulemaking, the Department 
doubled that time frame. Combined with other changes that will 
allow accreditors to drag out the process of taking even an 
intermediate action in the first place, schools failing to meet 
accreditors’ standards could easily go a decade before they lose 
accreditation.*+ The Department needs to restore and enforce 
those limits for accreditors, so that students know they can trust 
accreditors to pull approvals where warranted. 


- Give accreditors enhanced tools for accountability. The loss of 
accreditation leaves most colleges unable to survive, given that it carries 
with it the loss of eligibility for federal financial aid. Accreditors are 
reluctant to use that bludgeon: they took around four times as many 
negative actions not to pull accreditation as they did to withdraw 
accreditation last year.** Encouraging accreditors to make use of 
limitations—ensuring colleges that fall short of the agency’s requirements 
cannot continue to expand their operations or enrollment, for instance, or 
mandating changes to increase spending on instruction—could help to 
protect students when agencies are unwilling to go as far as to remove 
approval. Accreditors also need legal protection from the institutions they 
accredit, so that when they take an action, they are not outgunned by 
lawyer fees and court battles. 


Make student outcomes central to what accreditors do and hold 
them to those standards. Accreditors—and particularly the regional 
accreditors that typically accredit public and nonprofit colleges—have a 
poor track record when it comes to ensuring student outcomes are 
prioritized at their colleges. Agencies often rely on vague, amorphous 
standards around student achievement and let colleges select their own 
metrics and set their own goals. Every agency has its own definition and 
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data source.*° And rarely, if ever, does a regional accreditor take severe 
action against a college on the basis of failing student achievement 
measures. The head of one such agency, when asked whether a college 
with a 10 percent graduation rate could do a good job, stated that “it can 
be a good school for those 10 percent who graduate.”*” Congress should 
require that accreditors serving as gatekeepers to federal dollars set 
minimum requirements for their colleges in a variety of areas (such as 
graduation/retention rates and labor market outcomes); mandate that the 
Education Department provide applicable data to accreditors annually, so 
the data are comparable and reliable; and direct the Department to ensure 
agencies’ thresholds are reasonably effective. 


Ensure accreditors are student-focused in their policies and 
actions. Accreditors often boast of their “rigorous process of peer 
review,” in which they send hundreds of volunteer college faculty and 
administrators across the country to review the quality of other colleges. 
But while the peer review process may be a long-standing and valued one 
to promote “continuous improvement,” the high stakes of placing federal 
financial aid on the line carry the significant risk that peers don’t look too 
hard, or ask too much. 


o Create more independence within accrediting bodies. 
Accrediting agencies are currently required to have policies to 
prevent conflicts of interest. But those policies are not always 
sufficient to guard against such conflicts or affiliations. The Center 
for American Progress has found that, of 69 commission members 
designated to represent the “public,” nearly a third have 
backgrounds at colleges, mostly as retired faculty or 
administrators.** And in many agencies, most commissioners— 
those responsible for making decisions about accrediting actions— 
are employed at institutions approved by that same accreditor.°? It 
is no wonder, then, that accreditors are often reluctant to hold 
institutions accountable. Peer review will not be an effective model 
if there is no degree of independence, particularly given the 
financial interests accreditors have in not withdrawing approval 
from an agency. Lawmakers should improve protections so they go 
beyond formal conflicts of interest and also prevent accreditors 
from stacking their commissions with current and former officials 
at the schools they review. 


o Increase transparency of accreditation documents. Much of 
the accreditation process happens in a black box, with reports and 
other materials usually kept private and students kept in the dark 
about the process that resulted in an institution earning and 
keeping its approval. During the 2008 debates, accreditors claimed 
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opening up the process would “undermine their effectiveness,” 
making small and private colleges “reluctant to talk about their 


problems.”4° 


And yet, one agency, the Western Association of 
Schools and Colleges headquartered in California, has decided to 
increase transparency, without apparent ramifications. The 
WSCUC website includes all final accreditation materials—like 
reports and decision letters—easily accessible to members of the 
public. Policymakers should mandate that level of transparency 
across all accrediting agencies, as well as continued timely 
reporting to the Education Department (and the public) of key 
information and decision letters for negative actions taken by the 


42 
agency. 


Promote risk-based reviews of institutions and of 
accreditors. The accreditation process is often (rightly) critiqued 
as overly focused on compliance, and not focused enough on the 
types of issues that present the most severe problems. With a 
lengthy list of boxes to check, accreditors often spend too much 
time conducting regular reviews of quality institutions—and too 
little on the schools that underperform. Accreditors should be 
encouraged to focus on the colleges with the worst outcomes and 
the greatest risk for students. Similarly, the Department should 
invest more of its time in the accrediting agencies that fail students 
and taxpayers the most, or that leave taxpayers most at risk. More 
reviews of those agencies, and more focused reviews of all 
agencies when problems arise, would bring the greatest return on 
investment to the accreditation process. 
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States 


State Authorization 


States have played a role in the oversight of public colleges within their borders 
since the formation of public colleges in America’s early days.*? Well over half of 
states have adopted performance-based funding models that seek to redirect 
some or all funding to public institutions that meet key outcome metrics like 
graduation and retention rates.** 


But more often, states have taken a back seat in overseeing the private colleges 
that enroll their students, beyond providing basic approvals. Many do not include 
private colleges in their state data systems.** Without access to good data, those 
states have less information about private colleges and their outcomes than they 
do about public schools. State authorization and oversight requirements also vary 
considerably from state to state. Some states require only a minimal application 
from colleges located there; others require a more involved process, financial 
contributions to protect students, and/or disclosures. Some states ceded (or did, 
until the last decade) their role in the triad entirely to accreditors for the purposes 
of federal student aid eligibility under the HEA, permitting institutions to 
consider themselves authorized if they had obtained accreditation.*® 

In part, state authorization has often fallen short of its potential as a regulator of 
colleges because of deep constraints in staff capacity. A recent study from the 
State Higher Education Executive Officers association (SHEEO) found that, of 70 
state authorizing agencies across the country, all have consumer complaint 
systems, but there is considerably more variation on other consumer protection 
measures. For instance, only 62 have required refund policies; just 23 require a 
student protection fund; and many do not require institutions to meet any 
student outcome metrics, with 43 looking at graduation rates and only 31 
requiring any student outcome data beyond that.” 


State Postsecondary Recognition Entities (SPREs) 


There have been attempts, albeit sometimes short-lived, to improve states’ 
oversight of institutions. Chief among those was the development of state 
postsecondary recognition entities, or SPREs. In the wake of the Nunn hearings 
that found such ineffective oversight by the triad, the 1992 Higher Education Act 
created SPREs specifically to beef up states’ roles. The law provided funds to 
states in exchange for increased capacity and oversight activities with respect to 
colleges.** 
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Over the objection of the higher education lobby, the version included in the law 
took an expansive view of oversight, requiring states to look at academic quality 
and student outcomes like dropout rates, job placement rates, and licensure 
exam pass rates, rather than just asking states to prevent predatory practices, as 
had been originally proposed.*? Around the same time, President George H. W. 
Bush lost the election, leaving the implementation of SPREs to the brand-new 
Clinton administration, which required that states develop SPREs, that each 
SPRE submit a plan to the Education Department for approval, and that SPREs 
conduct reviews of any institution that triggered even one of 11 statutory criteria 
—which the Department later determined included about 2,000 institutions. 


With 2,000 colleges in the crosshairs, it was not long before industry voices—led 
by the National Association of Independent Colleges and Universities (NAICU)— 
won out. After a loud fight from the sector, the SPREs were swiftly killed when 
Congress changed hands after the 1994 elections, during the so-called 


“Republican Revolution.”*° 


"With 2,000 colleges in the crosshairs, it was not 
long before industry voices won out. The SPREs 
were swiftly killed during the so-called ‘Republican 
Revolution." 


If there are lessons to be learned from SPREs, they are clearest in the constraints 
of the effort. The higher-education industry, particularly beyond the for-profit 
sector, is unaccustomed to oversight and accountability; it chafed at the very 
notion of SPREs and fought vigorously against the law. States have significant 
variability in capacity, and have substantially different problems within their 
borders; they chafed under a one-size-fits-all regime. And once the money was 
off the table when Congress defunded SPREs in 1995, most of the capacity and 
oversight structures states had built up for colleges receiving student aid dollars 
fell away, returning most states to just where they had been a few years earlier.” 


Federal Regulations on Authorization Requirements 


But that was not the last time policymakers would seek to bring some order to the 
chaos of state authorization. Concern over inadequate authorization 
requirements came to a head again in 2007, when California entirely eliminated 
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its state authorizing agency for for-profit colleges by letting the legislation that 
authorized it lapse.** When the state’s lack of any oversight body for an entire 
swath of colleges resulted in absolutely no consequences for schools—including 
no loss of federal financial aid eligibility, despite a requirement in the Higher 
Education Act that schools be authorized by the state in order to access Pell 
Grants, student loans, and other aid—it became clear that there were untenable 
cracks in the triad. 


The Education Department sought to remedy the situation by clarifying for 
colleges and universities what “state authorization” meant. Regulations 
published in 2010 laid out several new requirements for state authorization. In 
short, institutions would be required to follow a process for affirmative approval 
by the state, meaning either the state named the institution as authorized 
through state law or constitution, as is often the case for public colleges, or the 
institution met any state requirements to obtain and maintain authorization, with 
a few exceptions.® All institutions were also required to ensure their states had a 
process to “review and appropriately act on” complaints about the college. 


The regulations were delayed to allow adequate time (and then some) for 
implementation, and the Department worked with states and colleges to ensure 
compliance when they were ultimately implemented in 2015. But while the rules 
established a firm baseline for the oversight of institutions in every state, they did 
not require that oversight to be effective. In fact, no institutions actually lost 
eligibility because of the new rules, and some states continued to rubber-stamp 
authorization for their colleges. 


In 2014, the Department conducted another rulemaking—finalized two years 
later—to clarify the circumstances of institutions operating online programs in 
multiple states.** Institutions with online programs had always been subject to 
state requirements for distance-education programs, but states often did not 
have effective enforcement mechanisms to monitor schools without a physical 
presence in the state. Without federal consequences, institutions with fully 
online programs could state-shop, setting up their headquarters in a state with lax 
rules and leaving the residents of states with stricter rules unprotected. The final 
regulations required that colleges offering online programs meet the 
authorization rules of states where they enroll students, if any; and that those 
states must have complaint processes that include a process for reviewing and 
acting upon the complaints of their residents enrolled in institutions that are 
based out-of-state. 


The Department also clarified, in that regulation, that colleges could meet the 
authorization requirements for online programs through an interstate reciprocity 
agreement, like NC-SARA, an organization founded by industry members to ease 
cross-state authorization, of which 49 states and nearly 2,000 institutions are 
participants.°° But, the Department warned, reciprocity agreements could not, as 
NC-SARA currently does,® forbid states from enforcing their other higher 
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education laws, like requirements that schools comply with state refund policies 
or make certain disclosures to students. NC-SARA would have to make a change. 


That rule was published just weeks before the transition to the Trump 
administration and was scheduled to take effect 18 months later. Just before the 
effective date, the Department set about re-writing the regulation through 
negotiations with industry. And after a delay of the regulation by Education 
Secretary Betsy DeVos later determined by a court to be unlawful, the 
Department summarily announced that out-of-state private nonprofit and public 
colleges operating in California (the lone holdout in joining NC-SARA) were 
ineligible to receive federal aid for California residents, because the state lacked 
an adequate complaint system. Within a week, the state had set up such a system, 
and the Department dropped its claims of ineligibility. But the Department- 
created crisis had spooked enough policymakers to give cover for the Trump 
Administration to walk back the 2016 requirement that every state have a 
comprehensive complaint system covering its own residents enrolled online, 
further undermining states’ roles and responsibilities in the program integrity 
triad.” The Department recently published a regulation back-tracking on the 
complaint system provision and in preserving states' authority to enforce their 
laws—another step forward and two steps backward for state authorization. 


Recommendations for Strengthening State Authorization 


In many ways, states are the least consistent of the members of the program 
integrity triad. There are, and always will be, states that spend few resources on 
oversight, and other states that work hard to ensure colleges serve their residents 
well. Moreover, some states face challenges far more significant than other 
states, thanks to a heavier concentration of for-profit and poor-quality colleges. 
Many states also face serious political challenges; taking action against poor- 
performing institutions often leads powerful, popular institutions to appeal to 
state political leaders or to bring their concerns to the court of public opinion. Yet 
all states should be held to a minimum bar, a baseline that ensures basic 
consumer protections for all students, regardless of the state in which they live. 
These recommendations seek not just to bolster states’ roles, but also to 
rebalance and strengthen the entirety of the program integrity triad. 
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"All states should be held to a minimum bar, a 
baseline that ensures basic consumer protections 
for all students." 


- Require states to do more than rubber stamp colleges. The current 
authorization requirements set a baseline for state responsibilities, but it is 
a very low baseline. In response to the 2010 regulations, some states that 
were not inclined to spend time or resources on oversight simply started 
printing authorization documents with words that mimicked the 
regulations, but did not require colleges do anything more than send a 
name and address to receive the authorization.*® States should be required 
to perform at least minimal oversight over colleges and should report to 
the Department on the types of oversight they perform. The federal 
government should require states to play a role in protecting students, 
rather than make possible meaningless bureaucracy for states that do not 
want to do any work. 


o Shift some responsibilities from accreditors to states. As 
noted in the previous section, accreditors have largely failed in 
their obligation to ensure institutions improve outcomes for 
students, and to remove approval of institutions that will not. 
Given that accreditors would, under this proposal, dedicate more 
resources to the consideration of student outcomes, it is also 
appropriate to shift some responsibilities away from accreditors. 
Already, 64 of 70 state authorizing agencies have policies in place 
related to institutions’ facilities.°’ Given that states are already 
where colleges are located, states should be expected to set—and 
institutions should be required to meet—requirements surrounding 
facilities and equipment. Additionally, states set licensure 
requirements and are closest to the local labor market needs of 
programs offered in their states; measures of program length 
should also be in the primary purview of states, rather than 
accreditors. Forty-seven of 70 state authorizing agencies already 


6 
do so. °° 


- Strengthen states’ roles in protecting consumers of higher 
education. States bear a large responsibility for setting and enforcing 
consumer protection standards of colleges but have often neglected the 
role. Regulatory roll-backs have made those challenges worse. States 
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should be expected to meet these two, key provisions on behalf of their 
residents: 


° Collect and refer complaints as appropriate. It is widely 
accepted that states are responsible for accepting and reviewing 
the complaints their denizens submit. All 70 state authorizing 
agencies already do so. But within those complaints are trends, 
facts, and patterns that may be of critical importance to the rest of 
the triad. While some states already share complaints with other 
members of the triad on occasion, that is not always the case. 
States should be directed to refer all complaints about institutions 
of higher education that relate to academic quality, fraud or 
misrepresentation, federal financial aid, or other core matters to 
the relevant accreditor, other states, and to the U.S. Department of 
Education. This would minimize much of the ad hoc information- 
trading that happens now, and could streamline the process of 
resolving complaints. 


While NC-SARA does compile complaints about member schools, 
the process vastly limits the ability for students to have their 
complaints resolved by their own states, because it defers to the 
institution’s home state.” Moreover, data are not automatically 
forwarded to other states (or to the accreditor or the Department of 
Education), nor are they publicly available by institution. On the 
other hand, consider the Federal Trade Commission’s Consumer 
Sentinel, a database made available to all federal, state, and local 
lawmaking agencies, with annual reports that detail trends and 
volume in the complaints received.” A central database, accessible 
by all members of the higher education triad, may ease logistical 
challenges and standardize the information available to all 
institutional regulators. 


fe} 


Subject online colleges to rigorous oversight. For too long, 
online colleges have been able to slip through the cracks of federal 
oversight. Since the law was changed to permit entirely online 
institutions in 2006, online enrollment has exploded. In 2003, 
fewer than 50,000 students were in entirely online programs; by 
fall 2017, 3.1 million were, including almost half of all students in 
for-profit colleges.© But a lack of clarity about where and how the 
rules apply has let many of them evade accountability in states with 
rigorous requirements. While a lot is promised by online education, 
including lower costs and more flexibility for non-traditional 
students, the reality doesn’t always live up to the promise. Though 
online programs can and do work very well for some students in 
some programs at some schools, the consumer protection 
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implications are significant for those that don’t, given how easily 
online programs can and do scale. Online colleges have shown 
higher dropout rates and lower completion rates, and can be as or 


more expensive than brick-and-mortar institutions.°4 


States can and should regulate online institutions that operate 
within their borders; and states should collect complaints on behalf 
of all of their residents, regardless of whether the institution is 
physically located within the state. Given the ability to scale, online 
programs should also be subject to stronger oversight of their 
marketing and recruitment practices, and held accountable for 
poor outcomes. These basic promises to their residents are the core 
of states’ consumer protection commitment. 


- Help states to triage the challenges in their states. While the 
challenges of higher education oversight appear in all states, particular 
challenges are not all the same across the board. Wyoming is home to a 
single for-profit college (Cheeks Beauty Academy); New York hosts over a 
hundred.® While 5 percent of Tennessee undergraduate students are 
enrolled entirely online, 45 percent of Arizona undergraduates are. 

Moreover, states have variable capacity; many have bare-bones staff. If the 

federal government supports states in understanding their institutions, 

states will be better able to triage their problems and automate it where 
possible. 


o Provide data feedback reports to states on the outcomes of 
their institutions. Given the challenges many states face in 
collecting information related to the outcomes of private 
postsecondary institutions enrolling their students, the Education 
Department can help fill a significant gap. The Department should 
provide data reports, comparable to the accreditor dashboards it 
provides to accrediting agencies and NACIQI members annually,” 
directly to states, complementing the other information-sharing 
efforts we propose. Pending bipartisan, bicameral legislation—the 
College Transparency Act—would already require this, directing 
the National Center for Education Statistics to produce and share 
program- and institution-level information about institutions 
within a state “on measures including student mobility and 
workforce outcomes,” with the specific metrics determined by an 
advisory board that includes representatives of state authorizers.”* 

The Department should establish a state liaison to provide 

technical assistance in understanding and analyzing the data, 

share best practices across state borders, and facilitate closer 
coordination among members of the triad. 
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Provide coordinating grants to states to align oversight 
across federal programs. Currently, no federal or state entity 
ensures coordinated oversight of colleges that participate in 
programs across federal agencies (including veterans benefits, 
service member benefits, workforce programs, research grants, 
and other federal programs). The SPREs showed that too strong a 
directive to states has the potential to backfire. But relatively small 
grants could help align state oversight. Additionally, states could 
review institutions for patterns that need to be investigated or 
addressed, increasing efficiency and promoting holistic, 
comprehensive reviews. States could also use the grants to identify 
a gap or problem supported by the data, build systems that identify 
poor-performing institutions, set data-driven standards for 
colleges, and establish the necessary reviews and sanctions to 
ensure improvement or loss of authorization. And with additional 
state buy-in, these types of automatic standards for review could 
help to preserve the state’s authority in the face of political push- 
back. The oversight grants could be structured as a small set-aside 
for states in a state-federal partnership program like the ones 
proposed in various free college and free community college 
efforts. In any case, even relatively small amounts of money may 
offer sufficient resources to help states make progress in their 
oversight work. 
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U.S. Department of Education 


The federal government pours more than $120 billion each year into institutions 
of higher education through Pell Grants, student loans, and other federal aid 
dollars, giving the Department a strong obligation to taxpayers. And with a more 
direct ability to consider and compare the outcomes of institutions, it should be 
in many ways the strongest regulator in the triad. Accreditation and state 
authorization are inherently fractured—with different institutions reporting to 
different entities, they are often held to differing standards. The Education 
Department plays a particular role in ensuring baseline consumer protection 
exists for all students, regardless of where they live or which accrediting agency 
their college selected. 


Yet over the decades since passage of the Higher Education Act, the Education 
Department has often failed to anticipate and prevent poor outcomes for 
students and taxpayers and of holding institutions accountable when they fall 
short. 


Cohort Default Rates 


In fact, there is only one student outcome metric that the federal government 
applies to all federally funded colleges: the cohort default rate. But the measure 
has a long history of successes and failures. 


Throughout the 1980s, particularly given the rise in for-profit colleges during that 
time, student loan default rates spiked. Between 1980 and 1989, the cost of loan 
defaults relative to the total costs of the programs jumped from 10 percent to 36 
percent.°? By 1990, the number jumped to more than 50 percent.’° With more 
than half the cost of the program coming from defaulted loans, Congress (rightly) 
sprang to attention. 


In 1990, it passed a budget reconciliation bill that created the cohort default rate 
metric to measure the share of borrowers entering repayment in a particular year 
and defaulting during the measurement period, originally two years. The metric 
was designed to penalize colleges where a disproportionate share of borrowers 
default on their loans, given that default can destroy students’ credit ratings, lead 
to wage garnishment, and prevent taxpayers from recouping their investment. 
Congress decided to cut colleges off from federal financial aid eligibility if they 
had three consecutive default rates that exceeded 35 percent for the first two 
years after passage (or 30 percent in subsequent years).”" The effect was swift and 
significant: in response to the cohort default rate measure, the Education 
Department removed more than 600 colleges from the taxpayer-financed 
federal aid system, and national cohort default rates (CDRs) fell from a high of 22 
percent in 1990 to 15 percent in 1992.”" 


newamerica.org/education-policy/reports/bermuda-triad/ 


27 


The Nunn Commission also dove deeply into the issues of waste, fraud, and 
abuse in the federal loan program. Exploring the issue of rising defaults, it 
became clear to education committee members in Congress that for-profit 
colleges were largely to blame. The Nunn hearing final report noted that “the 
student default rate for proprietary schools was 39%, as contrasted to a10% rate 
for four-year public and private schools.””? And the problem was happening ona 
very large scale: the 10 for-profit schools with the largest revenue from taxpayer 
dollars, collectively totaling over $1 billion per year, had an average default rate 
of 36 percent in 1988.4 


With rare bipartisan agreement, Congress further tightened the definitions in the 
1992 reauthorization of the Higher Education Act, and layered many other 
restrictions on for-profit colleges into the bill.”> With a comprehensive 
accountability structure against the for-profit colleges in place, cohort default 
rates continued to fall, slipping below 11 percent in 1994 and falling even more, to 
7 percent, in 1998 (see Figure 2). One report estimated that nearly a thousand 
colleges—perhaps more—had been shut down by the impact of the 1992 


reauthorization.”° 


Figure 2: National Student Loan Cohort Default Rates 


== Two-YearCDR = Three-Year CDR 


Cohort Default Rate 


1990 1995 2000 2005 2010 2015 


Fiscal Year 


Source: “FY 2011 2-Year National Student Loan Default Rates,” Federal Student Aid, 
U.S. Department of Education, 2013, https://ifap.ed.gov/eannouncements/ 
attachments/2013OfficialFY112 YRCDRBriefing.pdf; and “FY 2015 National Student 
Loan Cohort Default Rates,” Federal Student Aid, U.S. Department of Education, 
2018, https://ifap.ed.gov/eannouncements/attachments/ 
FY2015OfficialCDRBriefing.pdf.”” 
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But the effectiveness of the rule was relatively short-lived, and Congress would 
be forced to play a game of Whack-a-Mole to shut down other emerging 
problems. For instance, colleges appeared to begin shuffling students at risk of 
default into student loan deferments and forbearances, delaying their eventual 
default until the two-year cohort default rate window had closed and giving the 
school immunity from consequences. An analysis by the Government 
Accountability Office found that, between 1993 and 1996, the share of borrowers 
who received a deferment or forbearance on their student loans more than 
doubled, from 5.2 to 11.3 percent.” 


"The effectiveness of the cohort default rate rule 
was relatively short-lived, and Congress would be 
forced to play a game of Whack-a-Mole to shut down 
other emerging problems." 


However, by that point, the political winds had shifted. As Congress approached 
the 1998 reauthorization of the Higher Education Act, sharp political divides 
between a Democratic White House and a Republican House and Senate made 
serious action unlikely. Instead of solving the problems identified by the GAO 
and others, Congress further weakened the rules.’? The Education Department’s 
inspector general later found that while the CDR changes in 1998 “materially 
reduced schools’ cohort default rates”®° by redefining the rates, but reported that 
borrowers were still receiving deferments and forbearances in increasing 
numbers. 


Congress did not revise the cohort default rate definition again for a decade, 
when the 2008 reauthorization of the Higher Education Act came around. A 
Democratic House and Senate revised the metric entirely, extending the 
measurement period from a two-year window to a three-year one, albeit with 
exemptions for colleges at which relatively few borrowers took out federal 
student loans at all.*” 

The move did increase cohort default rates from 8.8 percent under the old two- 
year methodology to 13.4 percent under the three-year.* But its utility in 
identifying poor-performing schools and removing them from the federal aid 
program has continued to decline. In total, the CDR metric penalized fewer than 
a dozen schools in the most recent year.*? And data obtained by the Center for 
American Progress show that cohort default rates continue to rise for the two 
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years after the three-year CDR window closes, and that hundreds of thousands 
more were severely delinquent on their loans (even if they managed to avoid 
default).** The use and abuse of deferments and forbearances has apparently 
continued in significant numbers, absent congressional action to continue 
improving the measure, aided by a “default management” industry that the GAO 
found often encouraged borrowers—or even bribed them with gift cards—to use 
deferments and forbearances.* And the expansion of alternative repayment 
options (namely, income-based repayment plans that allow borrowers to pay as 
little as $0 per month while their incomes are low) made it easier for borrowers to 
avoid default despite struggling to repay their loans. Colleges that left the 
majority of their students struggling to repay, though not defaulting, were able to 
skirt accountability. 


With the Higher Education Act six years overdue for reauthorization, Congress is 
once again engaging in efforts to renegotiate and reauthorize the law. But while 
many options have been laid on the table, it is unclear where lawmakers will 
settle. Senate Democrats have indicated a goal of holding colleges accountable 
for poor loan repayment outcomes beyond default, though the mechanism for 
that has not been specified.*° Senate Republicans have similarly argued that the 
cohort default rate mechanism is flawed, failing to “hold schools responsible for 
the large share of borrowers who are not in default, but are still struggling or 
unable to repay their loans.” House Republican and Democratic bills introduced 
this year both sought to incorporate a measure of delinquency to the existing 
default rate, though the Republican version would have permitted colleges to 
continue receiving federal aid as long as they shut down the programs within the 
institution that failed the CDR threshold.*” 


Federal Accountability and Oversight 


The Office of Federal Student Aid (FSA), which oversees colleges’ operational 
and administrative functions, their financial stability, and their compliance with 
hundreds of pages of federal rules and regulations, has failed to keep up with the 
scale and scope of problems in higher education around the country. In part, that 
is because of limited capacity. In addition to ensuring $120 billion each year are 
disbursed to students (via colleges) on time and accurately and $1.5 trillion in 
student loans already in repayment are properly managed, FSA’s 1,300 
employees are responsible for overseeing over 5,000 colleges and coordinating 
with more than a dozen institutional accreditors and 70 state agencies that share 
responsibility for overseeing higher education. That is a tall order for any small 
federal agency, especially given that FSA operates on an administrative budget of 
only around $1.7 billion per year—one-tenth of 1 percent of the entire 
outstanding student loan portfolio—nearly half of which is reserved for servicing 


student loans rather than overseeing colleges and other activities.** 
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Moreover, FSA’s processes have proven wholly inadequate to respond to—or 
better yet, prevent—the abuse of federal dollars and prevalence of poor- 
performing colleges in the system. While the Higher Education Act grants 
significant authority to the Education Department to ensure colleges are meeting 
the rules, and to sanction them or even remove federal aid eligibility when they 
are not, FSA typically acts out of an overabundance of caution, waiting until 
problems are far too far along before taking serious action. And lengthy due 
process requirements for colleges make it difficult for FSA to take action early, 
subjecting students to harm for a longer period of time. The example of Charlotte 
School of Law earlier in this report is a prime case study for this problem, as is the 
collapse of Corinthian Colleges in 2014 after years of alleged and known 
misconduct. If FSA cannot or does not get better at weeding out problematic 
institutions before they take root, and at taking swift and decisive action as soon 
as new problems become clear, the Department will continue to stumble along 
behind the colleges they are sworn to protect against. 


Finally, it cannot be ignored that some of the best efforts FSA has made in recent 
years have resulted in “one step forward and two steps backward.” While FSA 
operates as a semi-independent performance-based organization, its 
relationships with the Department are complex. And given that the rulemaking 
process is run out of the Department, not FSA, some matters fall outside the 
control of FSA employees. The Department’s efforts to hold career colleges 
accountable for statutory requirements that they demonstrate they lead to 
“gainful employment” stalled, for instance, when a new administration removed 
federal regulations on the issue and terminated a data-matching agreement with 
the Social Security Administration that permitted the use of administrative data 
to calculate post-college earnings for such programs. Earlier in the 
administration, Education Secretary DeVos even named the head of the Trump 
administration’s transition team for the Department as acting chief operating 


officer at FSA, a new level of political oversight for the quasi-independent agency. 
89 


Recommendations for Strengthening Education Department 
Oversight 


The Office of Federal Student Aid has several tools at its disposal: program 
reviews and audits, to closely inspect what is happening at colleges and 
universities; financial penalties, like letters of credit and reimbursement 
structures through heightened cash monitoring in place of the standard model in 
which the Department fronts financial aid dollars to colleges; and the ability to 
apply limitations, sanctions, and other conditions to institutions of higher 
education. But those tools are not always used readily when FSA identifies an 
issue, meaning that poor-performing and high-risk institutions can skate by on 
the taxpayers’ dime. Given the size of taxpayer investment at stake, lawmakers 
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should seek to increase the federal government’s role on accountability, and to 
ensure that role is exercised appropriately through structural changes to FSA. 


"Poor-performing and high-risk institutions can 
skate by on the taxpayers’ dime." 


- Reform the structure of Federal Student Aid to promote 
heightened oversight. As one of only three performance-based 
organizations in the federal government, the Office of Federal Student Aid 
at the Education Department is designed to be quasi-independent from 
political interests. But as others have detailed, FSA’s established 
performance goals are “vague” and “unmeasurable,” and do not make it 
easy to hold leadership in the organization accountable for whether the 
agency meets its goals around mitigating risk.”° Oversight of colleges is 
not among FSA’s stated goals in the law. And FSA is accountable only to 
the secretary, so the degree to which the agency is subject to oversight can 
vary considerably. An external review, conducted biennially by the GAO 
with input from GAO-selected representatives of institutions of higher 
education, students, consumer protection organizations, and the Office of 
the Inspector General, and based on updated goals that better reflect 
FSA’s oversight responsibilities, would allow for independent review of 
FSA’s effectiveness and put increased pressure on the agency.”" 


At the same time, it cannot be ignored that FSA has been underfunded, 
given the scope of its task, and that the data systems underpinning FSA 
operations are antiquated. If policymakers are to increase accountability 
of the team running the Office of Federal Student Aid, it should first 
provide the resources necessary to oversee more than 5,000 colleges and 
billions of dollars in federal money each year. 


- Increase risk-based reviews of colleges. The Office of Federal Student 
Aid has created a “multi-regional” team that evaluates colleges operating 
nationally, including many of the large chains of for-profit colleges.”” 
While that group has provided much greater insights into the activities of 
such colleges, it should be empowered to take more, stronger, and swifter 
action when it finds concerning indicators, particularly given the huge 
scale on which small findings may cause big problems at nationally 
operating for-profit and online schools. For instance, program reviewers 
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should make holistic determinations about a school based on its students’ 
outcomes (like high dropout rates or exceptionally low post-college 
employment and earnings), external events (like investigations), findings 
by the Education Department (like misrepresentations or recruiting 
practices) and should share these findings readily with the relevant 
regulators to allow for further investigation. Private colleges operating on 
a significant scale—by location, by enrollment, and/or by the volume of 
federal financial aid received—should be particularly subject to increased 
oversight and/or sanctions where appropriate. 


The Department already produces an annual risk assessment for all 
colleges participating in the federal financial aid system, with the goal of 
selecting about 300 schools of the riskiest 500 to 600 to undergo a 
program review.” Risk factors include financial information, compliance 
audit findings, complaints from students, adverse actions from 
accrediting agencies, and statutorily mandated items like high cohort 
default rates, significant fluctuations in federal aid volume, and high 
annual dropout rates.”+ Given that such risk factors are already relatively 
well established, lawmakers (or the Department itself, through a new 
team of experts within FSA and incorporating feedback from the OIG and 
others in the agency) should assess which elements signal the most risk, 
and tie those elements to increased oversight with greater discretion for 
sanctions. Such an accountability scheme would remove some of the 
discretion and political pressure that may result in FSA not taking action, 
or not taking action early enough. 


To facilitate these risk-based reviews, the Department should reduce the 
burden of the current compliance-focused reviews. FSA’s most common 
findings in a program review are inaccurate data reporting, failure to 
improve an already-identified problem, or errors with the calculation of 
federal aid amounts to be returned to the Education Department after 
students drop out before the end of the semester.” As the Center for 
American Progress has previously recommended, FSA should target its 
program reviews more narrowly than it typically does now, to focus on the 
most important and/or urgent issues, trimming the time for reviews and 
speeding the time to sanctions where appropriate.” This could be 
facilitated by improved non-federal audits of institutions to cover basic 
matters of compliance. 


Improve financial monitoring of private colleges. The Department 
currently requires all private colleges to submit annual audited financial 
statements, and produces a composite score for each school. However, the 
growing number of colleges that are not backed by states and that collapse 
in financial ruin suggests the formula is inadequate to identify situations 
where taxpayers may require financial protection, and that annual 
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numbers are inadequate to keep pace when major events happen between 
audits. In the case of Corinthian Colleges, the Department’s inspector 
general found that a months-long process of disputing a composite score 
meant that “about 18 months passed” between when the Department 
notified Corinthian of its failing score and when the final decision on the 
appeal was made, and the Department never obtained the required letter 
of credit for that year.”” The financial responsibility rules need to be 
updated to better reflect significant risk of closure or other liabilities owed 
to the federal government, using factors identified in FSA’s risk-based 
review model and reflecting major college closures that were precipitated 
by widespread illegal behavior. Oversight of the measure should be 
conducted by the inspector general at the Department, and run-of-the- 
mill accounting updates should be made speedily and narrowly to ensure 
the composite score stays current and relevant.?* Colleges should be 
required to report in a timely manner when they experience significant 
financial risks, like lawsuits or settlements; state or accreditor sanctions 
that indicate a major risk of closure; an influx of claims for forgiveness 
under borrower defense; financial changes at the college; or other 
problems with schools that share owners. Schools that report such risks 
should also be required to submit financial statements (unaudited, but 
nonetheless timely) at the request of the Department. 


Additionally, FSA requires an institution to submit a letter of credit in the 
amount of 10 percent of its prior-year federal financial aid volume; while it 
can require a larger amount, it often does not. Among the institutions with 
the largest amounts of closed-school discharges paid out to students—62 
institutions that closed between 1987 and 2016 and had over $1 million in 
closed-school discharge liabilities—just six institutions had letters of 
credit on file, and only one had a letter of credit large enough to cover the 
entirety of the closed-school discharge liabilities.” Certain types of 
events—those that represent the greatest risks of federal liabilities, like 
closed-school or borrower defense student loan discharges—should 
require a larger letter of credit, and those triggers should be spelled out for 
colleges. FSA should also maintain significant discretion to increase a 
letter of credit amount where needed. And lawmakers should collect some 
funds from all risky private institutions, before the point where FSA 
requires a letter of credit, to provide the Department with additional 
“liquid” assets it can access when oversight falls short. The fees could 
replenish a fund to support the costs of closed-school discharges, 
borrower defense claims, or other liabilities. 


Prevent colleges from dragging out closure at taxpayers’ expense. 
During the 1992 reauthorization of the Higher Education Act, Congress 
added new protections, preventing colleges from continuing to receive 
federal financial aid after declaring bankruptcy, a response to actions by 
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colleges that left students carrying debt and the Department unable to 


collect the funds.*°° 


But while the for-profit college industry is arguing to 
roll back those protections,’ several large for-profit college chains have 
found a loophole. The Education Corporation of America (in late 2018) 
and the Dream Center Education Holdings (in early 2019) both filed for 
receivership in federal court, evading the bankruptcy protections in the 
Higher Education Act while their financial circumstances collapsed 
around them. The Department itself identified these receiverships as 
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potentially problematic.” Congress needs to close the receivership 


loophole, before it allows another school to abuse the gap in federal rules. 


Strengthen outcomes-based accountability. In 2010, the Department 
undertook a bold rulemaking process that implemented a long-standing 
statutory requirement that for-profit and vocational programs lead to 
“gainful employment in a recognized occupation.” With the use of 
administrative data and a strong research basis, regulations took effect in 
2015, requiring such programs to meet a certain debt-to-income ratio. 
Programs that missed the mark and failed to improve would lose access to 
federal financial aid. And in the first year for which debt-to-earnings rates 
were calculated, nearly 800 programs were identified as failing. An 
analysis of institutions’ websites demonstrated how effective the rules 
were; hundreds of the programs (or their institutions) were shut down, 
even before the rules’ consequences took effect.'°? Unfortunately, before 
the second year of data were published, the Trump administration took 
office and in short order, withdrew the regulation and terminated the 
data-sharing agreement between the Education Department and the 
Social Security Administration to calculate the debt-to-earnings rates. 
These regulations should be restored, including codification of the key 
elements of the rule in the Higher Education Act itself to prevent further 
regulatory whiplash. 


But lawmakers should not stop with for-profit and non-degree programs. 
The sole statutory metric for student outcomes-based accountability—a 
cohort default rate—has seen its effectiveness fall by the wayside as 
colleges find new ways to game the measure. Congress needs to improve 
that measure as soon as possible by replacing it with a repayment rate that 
measures all repayment outcomes, including the type of interest accrual 
common among borrowers with unaffordable debts that leads to student 
loan balances increasing, rather than decreasing. It should also institute 
program-level accountability based on graduates’ debt relative to their 
incomes, even at nonprofit and public degree-granting institutions. More 
research is necessary to determine how best to accommodate programs 
where the return on investment is high, but occurs over a longer period of 
time; but accountability is necessary to ensure students are not left to bear 
unaffordable debt. A cohort default rate has done little in recent years to 
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incent improvement or to remove bad actors from the system. Lawmakers 
owe it to students and taxpayers to overhaul that system. Moreover, 
Congress should consider opportunities for interim sanctions and 
incentives for improvement to help move the entire higher education 


system so it serves students better.'°* 


Establish—and use—interim sanctions short of total loss of 
taxpayer financing. A loss of federal financial aid access has been, for 
many institutions, a death knell. As a result, the Department is often 
reluctant to entirely cut off access, even for schools that vastly 
underperform. However, the Department has authority in many cases to 
apply interim sanctions, as well, such as limitations on enrollment. It 
should take greater advantage of these options in response to poor 
performance, and Congress should be even more explicit about the 
Department’s authority to do so (and the circumstances under which 
limitations may be appropriate) to encourage further use of these 
alternatives to loss of federal aid. 


Protect students from abusive recruiting practices. Already, the 
Education Department prevents for-profit colleges from receiving more 
than 90 percent of their revenue from federal financial aid under Title IV. 
However, for-profit colleges are barely skirting the rules today, and a 
loophole means veterans and service member education benefits are 
exempt from the 90 percent calculation, resulting in aggressive and 
abusive recruiting of those students. Congress must raise the bar for 
institutional reliance on federal aid dollars.’° 


Moreover, Congress has also established restrictions on incentive 
compensation by colleges. But a loophole in those rules, established by 
Education Department guidance, has meant colleges largely outsource 
the operations of their online programs to a flourishing for-profit industry. 
*°6 And online colleges have engaged in the same sorts of aggressive 
recruiting practices common in the for-profit industry; a recent study 
found one college called prospective students 45 times; another sent 14 
emails to students who visited its website.'°” The so-called “bundled 
services” loophole (which permits online program management 
companies to charge for a share of tuition revenue, setting up a 


108) must be 


problematic incentive to recruit as many students as possible 
closed, so that colleges are the ones offering their programs and 


prospective students are protected from aggressive marketing practices. 


Strengthen interactions among the members of the triad. The 
program integrity triad functions with considerable overlap among its 
members—most notably, in that the Education Department has 
responsibility for determining which accreditors are recognized as 
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gatekeepers to federal financial aid and for assessing what it means for an 
institution to be “authorized.” But a rulemaking effort launched in 2018 by 
the Trump administration vastly weakened expectations for both state 
authorization and for accreditors. These regulatory rollbacks received far 
less attention from the public than other high-profile DeVos regulations; 
*°? but their implications will be drastic and wide-ranging. Their reversal 
should be an immediate priority for members of Congress and the next 
administration. 


The triad can be strengthened to better leverage resources. By sharing 
information, forwarding complaints to ensure all parties are aware of 
emerging problems, and coordinating on investigations, it can operate 
better as a team. This will require both logistical improvements in 
information-sharing, as well as a culture change, particularly among 
accreditors, where an overly-cozy relationship between accreditors and 
colleges has created tension for Department officials investigating the 
schools.”° To begin, the Department should respond to calls from 21 state 
attorneys general earlier this year to restore data-sharing arrangements 
for student loan information between the federal government and states. 
™ And it should seek new ways to communicate with states, cooperate on 
investigations, share information, and promote a robust policy of 
oversight by all accreditors engaged in the work. 


With respect to the accreditation process, the Department must increase 
its scrutiny of accreditors, as well as make that review process more open 
to the public. The Education Department rarely asks the kind of probing 
questions that might turn up inadequacies in agencies’ processes, and 
does not often ask that accreditors meet a floor, instead deferring 
completely to each agency’s own brand of “quality assurance,” however 
lax it may be. Agencies are not infrequently cited for failing to submit 
paperwork, but are almost never asked to raise the bar when their 
institutions are clearly failing to meet a minimum level of performance. 
And lawmakers should repeal the ban that prevents the Department from 
requiring accreditors to set outcomes-based standards for quality 
improvement. 


The National Advisory Committee on Institutional Quality and Integrity, 
an independent body with membership appointed by Republican and 
Democratic members of Congress as well as the Education Secretary, is 
one of the public’s few windows into how accreditors operate and where 
they have deficiencies. In 2015, NACIQI launched a groundbreaking pilot 
project to examine the outcomes of institutions within accreditors’ 
portfolios; if the secretary were banned from considering accreditors’ use 
of outcomes, NACIQI could help fill the void."” NACIQI cannot back off 
now, though. With a third of the committee’s membership about to 
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change, it is a watershed moment for accreditation. The examination of 
student outcomes should be explicitly codified in NACIQI’s mandate, and 
NACIQI members should continue to build upon and improve this work 
year after year. 
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